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RECENT DEVELOPMENTS
FEDERAL ACQUISITION OF WATERFOWL
PRODUCTION AREAS PROTECTED AGAINST
STATE LAWS LIMITING SUCH ACQUISITION
ENVIRONMENTAL LAW: North Dakota's statutes, which violate
the supremacy clause of the U.S. Constitution, must yield to the
overriding national interest in protecting migratory birds, and gubernatorial consent is not a prerequisite for the acquisition of waterfowl
production areas. United States v. North Dakota, 650 F.2d 911 (8th
Cir. 1981).

Since 1961, the Fish and Wildlife Service of the Department of the
Interior has acquired over 750,000 acres of waterfowl production areas
in North Dakota.' William Guy, North Dakota's former governor, approved the Service's plan of acquisition between 1961 and 1964.2 The
present governor, Arthur Link, approved various acreage adjustments
between 1973 and 1977. 3 In 1977, however, the North Dakota Legislature
enacted several laws limiting acquisition of waterfowl production areas
by the federal government. The new statutes required: that each county's
board of commissioners approve any new federal acquisition of land
located in respective counties;' that the county agent prepare an impact
analysis5 for which cost the Department of the Interior is to reimburse
the county;6 and, that North Dakota land owners be free to negotiate the
terms and duration of leases or easements, such terms and duration not
to exceed 99 years.'
The United States sued the State of North Dakota in federal district
court9 to seek a judgment declaring the state statutes null and void to the
extent that they conflict with the purposes of federal statutes protecting
migratory birds. The United States also sought a declaration that gubernatorial consent is not a prerequisite for federal acquisition of waterfowl
1. United States v. North Dakota, 650 F.2d 911, 914-15 (8th Cir. 1981).
2. Id. at 915. The state consent requirement is found in § 715(f) of the Migratory Bird Conservation Act, 16 U.S.C. § 715 (1976).
3. United States v. North Dakota, 650 F.2d 911, 915 (8th Cir. 1981).
4. N.D. Cent. Code § 20.1-02-18.1 (Supp. 1981).
5. Id.
6. Id.
7. N.D. Cent. Code 20.1-02-18.2 (Supp. 1981).
8. N.D. Cent. Code §47-05-02.1 (1977).
9. District of North Dakota.
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production areas.' 0 The district court held the statutes invalid and gubernatorial consent unnecessary for acquisition of waterfowl production
areas.
North Dakota appealed the decision to the Eight Circuit Court of Appeals. On appeal, the court considered the following issues: (1) whether
the state statutes conflicted with federal statutes designed to protect migratory birds; and, (2) whether gubernatorial consent is required for federal acquisition of waterfowl production areas."
Addressing the first issue, the court recounted the United States' historical support for a strong conservation program to protect migratory
birds. The Court focused on the international treaty obligations and federal
legislation upon which the program is based. In 1916, the United States
and Great Britain (on behalf of Canada) ratified a treaty to protect migratory birds.' 2 As a consequence of the treaty, Congress passed the
Migratory Bird Treaty Act (Treaty Act),' 3 which proscribed the hunting,
capture, possession and sale of migratory birds, subject to regulatory
exception by the Secretary of Agriculture. To complement the Treaty Act,
Congress enacted the Migratory Bird Conservation Act (Conservation
Act), 14 which empowers the Secretary of the Interior to acquire land for
migratory bird refuges. The Conservation Act conditions federal acquisition of migratory bird refuges upon state consent. '"
To fund the purchase of migratory bird refuges, Congress passed the
Migratory Bird Hunting and Conservation Stamp Act (Stamp Act). ' 6 The
Stamp Act requires hunters to purchase waterfowl hunting stamps. The
funds accrued from these stamps are credited to the migratory bird conservation fund (conservation fund)' 7 to acquire refuges. The Stamp Act
also authorizes the acquisition of waterfowl production areas which, unlike refuges, are "small wetland and pothole areas."' 8 In contrast to the
10. North Dakota filed a counterclaim to enjoin the United States from acquiring land without
obtaining additional consent from appropriate state officials. The district court dismissed the counterclaim for lack of subject matter jurisdiction. United States v. North Dakota, 650 F.2d 911, 918
(8th Cir. 1981).
I1.The court of appeals affirmed the district court in dismissing the counterclaim. North Dakota
based its counterclaim on the allegation that the Fish and Wildlife Service intended to condemn
additional land for the Lake Alice National Wildlife Refuge. United States v. North Dakota, 650
F.2d 911, 918 (8th Cir. 1981). The court found North Dakota's request for an injunction to be
premature, because the Fish and Wildlife Service had not begun condemnation proceedings.
12. Convention between the United States and Great Britain for the protection of migratory birds,
39 Stat. 1702 (1916).
13. Migratory Bird Treaty Act, 16 U.S.C. § 703-711 (1976) (original version at Ch. 128, §§ 212, 40 Stat. 755-757).
14. Migratory Bird Conservation Act, 16 U.S.C. § 715 (1976).
15. 16 U.S.C. §715f (1976).
16. 16 U.S.C. §718 (1976).
17. 16 U.S.C. §718d.
18. 16 U.S.C. §718d(c).
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Conservation Act which requires state legislative consent for acquisition
of bird refuges, waterfowl production areas can be acquired without any
such consent. 9
Relying on the supremacy clause20 of the United States Constitution,
the court of appeals found the North Dakota statutes clearly hostile to
the Conservation Act and the Stamp Act. North Dakota's statutes, the
court reasoned, placed an unreasonable burden on the Fish and Wildlife
Service's program of acquisition by severely limiting the means of acquisition of waterfowl production areas. Congress did not contemplate
any such limitations. Congress exempted waterfowl production areas from
the state legislative approval requirements imposed on the acquisition of
migratory bird refuges. The court held, therefore, that the North Dakota
statutes must yield to the overriding national interests in protecting migratory birds and in fulfilling the United States' treaty obligations. 2 '
As to the second issue, the court decided that gubernatorial consent
was not a prerequisite for acquiring waterfowl production areas. The
court was not persuaded by North Dakota's argument that the Wetlands
Loan Act, 22 which provides for interest free loans to the conservation
fund, necessarily mandated gubernatorial approval.23 North Dakota contended that because state approval was required for refuges acquired with
monies from the conservation fund, similar approval was required for
purchase of waterfowl production areas. The court disagreed relying on
the clear and unambiguous language of the Stamp Act, which states that
the Secretary of the Interior may acquire waterfowl production areas
"without regard to the limitations and requirements of the Migratory Bird
24
Conservation Act."

CONCLUSION
The decision in United States v. North Dakota reaffirms the United
States' duty to meet its treaty obligations to protect migratory birds. The
decision makes clear that countervailing state policies cannot undermine
these federal policies. Acquisition of waterfowl production areas, au19. Id.
20. ". . . all treaties made, or which shall be made, under the Authority of the United States,
shall be the supreme Law of the Land .. " U.S. Const. art. VI, cl.2.
21. United States v. North Dakota, 650 F.2d 911, 917 (8th Cir. 1981).
22. Wetlands Loan Extension Act of 1976, 16 U.S.C. § 715k-3 (1976).
23. 16 U.S.C. §715k-5.
24. 16 U.S.C. § 718d(c). Furthermore, the court concluded that Governors Guy and Link consented without reservation or limitation, and that consent, once given, cannot be revoked. Revocation
after the commencement of the acquisition program would thwart sound conservation planning.
United States v. North Dakota, 650 F.2d 911, 916 (8th Cir. 1981).
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thorized by federal law, overrides a state's interest in keeping lands private. In addition states should be alerted that courts may strike down, as
a violation of the supremacy clause, any attempt to rescind previously
granted legislative approval or gubernatorial consent for the acquisition
of land for migratory bird refuges and waterfowl production areas.
FRANK M. BOND

